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Bilaspur Province Sugar (Distribution and 
Price) Control Order (1949), Cl. 6—See also 
Essential Supplies (Temporary Powers) Act 
(1946), S. 3 (1-A) (b) lb 

- Cl. 6 —Order by Civil Supplies Officer under 

01. 6—Order ambiguous—Contravention of Order 
—(Essential Supplies (Temporary Powers) Act 
(1946), S. 7) ' la 

Bilaspur State Courts Act (2001 B), S. 21 — 

See Civil P. C. (1908), S. 100 13a, c 

Civil Procedure Code (5 of 1908), S. 100— 
Finding of fact when not binding—Bilaspur State 
Courts Act (2001B), S. 21 13a 

_ .S. 100 —Failure to draw presumption — 

Bilaspur State Courts Act (2001B), S. 21 13c 

-- 0.41, Br. 4, 20 —Impleading of person as 

respondent in appeal—Party interested in result 
of appeal—Party should have been impleaded 3 
.- O. 41, R. 20—See ibid, O. 41, R. 4 3 

Contract Act (9 of 1872), S. 39 —Rescission of 
contract—Renunciation by one of parties before 
time of performance has come—Contract is not 
put an end to 6c 

_S. 39 _Party to contract refusing to perform 

_The other party may put an end to the contract 

6 d 

Criminal Procedure Code (5 of 1898), S. 271 

( 1 ) _Existence of every offence not established 

_Plea of guilty has no meaning 5 b 

_ _S. 342 _Direction under S. 73, Evidence 

Act—(Evidence Act (1872), S. 73) 15b 

__ Ss. 439 (2), 440 Proviso—Direction under 

S. 73, Evidence Act— (Evidence Act (1872), 
S. 73) 15a 

_ S. 440—See ibid, S. 439 (2) 15a 

_ S. 526 (1) (ii )—‘Criminal Court subordi¬ 
nate thereto’—Judicial Commissioner’s Court at 
Bilaspur cannot transfer case to a Court in 
Himaobal Pradesh 11 

Custom (Bilaspur)—Alienation—Gift to relation 
in return for service 10 

Essential Supplies (Temporary Powers) Act 

(24 of 1946), S. 3 (I)—Notification Under- 

Production of—Necessity 5a 

__ s. 3 (1-A) (b) _Bilaspur Sugar Control 

Order—Order passed under—Necessity of notifi¬ 
cation—(Bilaspur Province Sugar (Distribution 
and Price) Control Order (1949), Cl. 6) lb 

- S. 7—See Bilaspur Province Sugar (Distri¬ 
bution and Price) Control Order (1949), Cl. 6: la 


Evidence Act (1 of 1872), S. 32 (5 )—Old but 
conflicting pedigrees produced—Procedure to be 
followed indicated 9 

- S. 65 —Copies of original—Admissibility 

13b 

- S. 73— See (1) Criminal P. C. (1898), 

S. 342 15b 

(2) Criminal P. C. (1898), 
S. 439 (2) 15a 

- Ss. 112, 114 —Presumption against concu¬ 
binage . 13 d 

- S. 114—See ibid, S. 112 13d 

- S. 115—See under Hindu Law—Alienation 

6a, b 

Hindu Law—Alienation—Widow—Right of re¬ 
versioners to challenge—Estoppel— Debt taken 
from reversioners themselves—Alienation to pay 
off the debt—Reversioners are not estopped from 
challenging alienation on ground of want of legal 
necessity—(Evidence Act (1872), S. 115) 6a 

-Alienation_Widow—Consent of reversioners 

—Settlement deed between widow and rever¬ 
sioners that latter should pay maintenance to 
widow and pay off prior debt—On failure of 
reversioners widow entitled to alienate—Failure 
of reversioners to perform their part of agree¬ 
ment—Alienation by widow—Reversioners held 
precluded from challenging it—(Evidence Act 
1872), S. 115 6b 

Limitation Act (9 of 1908), Pre. — Law of 

limitation applicable 12b 

_ S. 3 —Duty of Appellate Court 12a 

Punjab Limitation (Custom) Act (l of 1920), 
S. 6 —Suit filed within one year of the date of 
gazette enumerating enactments which were 
already in force—Fact that name of Punjab Limi¬ 
tation (Custom) Act also appears in such list does 
not mean that the Act came into force for 
first time on the date of gazette—Benefit of b. b 
cannot be claimed by plaintiff and as such suit 
cannot be deemed to bo filed within prescri e 
period of limitation . v 

- Art. 2 —Suit by reversioner challenging alie¬ 
nation of ancestral land by a female owner having 
limited interest on allegation that she was no 
entitled under law and custom to sell the proper y 
-Suit is governed by Art. 2, Punjab Limitation 
(Custom) Act-Mere fact that law was also alle¬ 
ged caunot take away the fact that sale was 
challenged on ground of custom as well c 
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CHOWDHRY J. C. 

Sadhu Ram, Petitioner v. The State. 
Criminal Revn. No. 7 of 1951, D/- 8-4-52. 

(a) Biiaspur Province Sugar (Distribution 
and Price) Control Order (1949), Cl. 6 — Order 
by Civil Supplies Officer under Cl. 6 — Order 
ambiguous — Contravention of Order — 
(Essential Supplies (Temporary Powers) Act 
(1946), S. 7). 

Where the accused was convicted for 
attempting to sell sugar outside the pre¬ 
cincts of his shop in contravention of an 
order of the Civil Supplies Officer passed 
under Clause 6 of the Sugar Control Order 
but the order was not clear as to whether 
the accused was to sell sugar at his shop 
and nowhere else: 

Held that even if it be supposed that 
the Civil Supplies Officer intended by his 
order to penalise sale of sugar beyond the 
precincts of the accused’s shop, he having 
expressed himself in an ambiguous lan¬ 
guage the benefit of doubt should be given 
to the accused. AIR 1936 Nag 55, Ref. 

(Para 4) 

(b) Essential Supplies (Temporary Powers) 
Act (1916), S. 3 (1-A) (b) — Biiaspur Sugar 
Control Order — Order passed under — Neces¬ 
sity of notification — (Biiaspur Sugar (Distri¬ 
bution and Price) Control Order (1949), Cl. 6). 

The Biiaspur Sugar Control Order is one 
of the Orders contemplated by S. 3 of the 
Essential Supplies Act and therefore pro¬ 
mulgation or notification of an order pas¬ 
sed by the Civil Supplies Officer under that 
Order as provided by S. 3 of the Act is 
mandatory. The fact that a notification of 
the order is necessary shows that its con¬ 
travention is one of those offences in which 
‘mens rea’ is an essential ingredient. 

(Para 5) 

Harish Chandar, for Petitioner; N. D. Gupta, 
Government Advocate, for the State. 

REFERENCES: Courtwar/Chronological/ Paras. 

(’36) AIR 1936 Nag 55: (37 Cri LJ 474) 4 

ORDER: This is an application in revision 
by one Sadhu Ram against his conviction under 
1952 Bilaspur/1 


S. 7 of the Essential Supplies (Temporary 
Powers) Act, 1946, and the sentence of Rs. 250/- 
fine, or four months’ rigorous imprisonment in 
default of payment of fine, imposed upon him. 
The six maunds of sugar in respect of which 
the offence has been held to have been com¬ 
mitted was forfeited to the Government. 


(2) The petitioner is one of the partners or 
proprietors of a firm styled Tulsi Ram Sadhu 
Ram, holding licence for sale of sugar within, 
a certain area known as the Halqa Patta. On 
14-7-1950 he was found carrying six maunds of 
sugar on three mules at a distance of about 
two miles from his shop. There were two 
charges laid against him. one being that he was 
attempting to transport sugar into Kangra 
District beyond the State of Biiaspur; but of 
this charge he was acquitted. He was, how¬ 
ever, convicted and sentenced as aforesaid for 
attempting to sell sugar outside the precincts 
of his shop in contravention of an order of the 
Civil Supplies Officer, Biiaspur, dated 26-11- 
1949. His appeal was dismissed by the learned 
Sessions Judge and now he has come up in 
revision to this Court. 

(3) The learned counsel for the petitioner took 
up three grounds. The first was that the order 
in question passed by the Civil Supplies Officer 
did not on its true interpretation prohibit sale 
of sugar beyond the precincts of the petitioner’s 
shop. The second was that the order was not 
notified to the petitioner. And the third was 
that the order in question passed by the Civil 
Supplies Officer under clause 6 of the Biiaspur 
Province Sugar (Distribution and Price) Control 
Order, 1949. was an order passed without juris- 
drntion Since, while the Central Government 
could delegate powers under S. 4 of the afore- 
said Act to the Chief Commissioner, the latter 
could not <u'b-delegate those powers to the Civil 
Supplies Officer. 


(4) Taking un the first ground, the order 
passed by the Civil Supplies Officer was to the 
following effect : 


t ine '-'vn supplies Department Biiaspur 
to Messrs. Tulsi Ram Sadhu Ram of Patta 
pargana’ Seon. You are hereby appointed 
sub-dealer in Halqa Patta for the distribution 
of sugar and kerosene oil to the residents of 
the said Halqa. For this pumose you have 
been granted permits in respect of five maunds 

Vn,? Ug m a ?, d K S ii + C v nisters of kerosene oil. 
You will sell both these articles at your shop 
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situate in Patta to the residents of the afore¬ 
said Halqa on ration-cards at one bottle of 
kerosene oil per ration-card and one chhatak 
of sugar per head at the rates mentioned be¬ 
low. Kerosene oil at -/7/6 per bottle, sugar 
at -/15/3 per seer. You will keep separate 
accounts relating to the distribution of the 
two articles and also make an endorsement 
on each ration-card.’' 

Thereafter followed the superscription of the 
register of accounts which the firm was required 
to maintain and the names of the various vil¬ 
lages in the Halqa. It has been held by the 
Courts below that under the terms of the said 
order the petitioner was entitled to sell sugar 
only at his shop, and that inasmuch as he was 
found carrying sugar for sale to residents of his 
Halqa beyond the precincts of his shop he hac 
contravened the order and was, therefore 
punishable under S. 7 of the Act. Now, while 
^here is no doubt that the order in question does 
contain a direction as regards sale of the arti¬ 
cles in question at the firm’s shop situate in 
Patta, a perusal of the order as a whole shows 
that stress was laid by the order on only the 
following matters: distribution of the article.- 
to the residents of a certain area, sale of those 
articles at certain rates and maintenance of 
accounts in respect of the distribution and 
sale. 

If it was intended to penalise sale beyond 
the precincts of the depot-holder’s shop, the 
fact should have been made clear by the addi¬ 
tion of some such words as “at your shop 
situate in Patta but nowhere else.” In the 
absence of any such clear direction the words 
“at your shop situate in Patta” are capable of 
being interpreted as merely a description of 
the depot-holder’s shop. And it must be added 
that such an interpretation could not be an un¬ 
natural one to be placed upon the order by a 
layman considering that the order clearly 
authorised the depot-holder to sell the articles 
in question to the residents of the entire Halqa 
and even mentioned the various villages in that 
Halqa. 

Even if it be suoposed. therefore, that the 
Civil Supplies Officer intended by this order 
to penalise sale of the articles in question be¬ 
yond the precincts of the deoot-holder’s shop, 
he expressed himself in an ambiguous language, 
and where that is the case the benefit of the 
doubt should certainly be given to the subject 
and againsi the authority which has failed 
to explain itself clearly. ‘DIWAN SINGH 
MAFTOON v. EMPEROR’, AIR 1936 Nag 55. 

(5) The second ground taken on behalf of 
the petitioner is equally well founded. Sub¬ 
section (1-A) (b) of S. 3 of the Essential Sup¬ 
plies Act lays down that an order made under 
sub-section (1) of that section shall, in the 
case of an order affecting an individual nerson 
ho served on such person (i) by delivering or 
tendering it to that person, or 00 by affixing 
it on the outer door or some other conspicuous 
part of the premises in which the person lives. 
The petitioner in the present case admitted 
that he was carrying the sugar in question for 
sale to the residents of his Halqa on 14-7-1 9 d 0. 
and that he was intercepted at a distance of 
about two miles from his shop, but he denied 
that he had committed any offence. 

That being so, in order to bring the guilt 
home to him it was necessary for the prosecu¬ 
tion to have established that the order in ques¬ 


tion which affected him had been notified in 
one of the manners specified above, ije^ by de¬ 
livering or tendering it to the petitioner or to 
some partner or co-proprietor of the firm, or 
by affixing it on the outer door or some other 
conspicuous part of the premises of the firm 
or tne residential house of the petitioner. The 
learned Sessions Judge brus.hed aside this ob¬ 
jection by observing, ‘inter alia’, that this plea 
was not taken by the accused at the time he 
was examined. The record, however, shows 
that the order for the transgression oi which 
the petitioner has been convicted was never 
put to him either in the charge or in his sub¬ 
sequent examination under S. 342, Criminal 
P. C. That being so, no question of the ac¬ 
cused taking up the plea at the time of his 
examination really arose. 

On the contrary, from what has been 
above it is clear that it was incumbent 
the prosecution to prove notification of 
order in question in the manner laid down 
S. 3 of the Act. As regards this the 
evidence is the statement of the Civil Supplies 
Officer that the original order bore the signature 
of one Panna Lai, and that there was a person) 
of that name who was the son of Tulsi Ram. 
The Civil Supplies Officer did not recognise 
the signature as being that of the Panna Lat 
who was the son of Tulsi Ram depot-holder, nor 
was it proved that Panna Lai had anything to> 
do with the firm. The alleged signature oil 
one Panna Lai on the original order cannot, 
therefore, impute knowledge of its contents to 
the present petitioner. 



The learned Sessions Judge has stated in his 
judgment that there was no provision in the 
Bilaspur Province Sugar (Distribution and 
Price) Control Order which made promulgation 
of the order to the petitionei necessary. The 
Bilaspur Order was, however, one of the orders 
contemplated by S. 3 of the Essential Supplies 
Act, and therefore its promulgation or notinca- 
tion to the individual affected thereby as pro¬ 
vided bv that section was mandatory lne 
learned Sessions Judge also observed that the 
Civil Supplies Officer had stated that depot- 
holders had been instructed tc distribute sugar 
within their areas from their respective shops. 
But such a general statement cannot take the 
place of the specific provision regarding noti¬ 
fication cited above. 

He also observed that the manner in which 
the sugar in question was being c ‘* rn ®«J n }? 
gunny bags stuffed with husk showed the tp* y 
mind of the petitioner. This, in my opuuo . 
is a far fetched interpretation of the 
of the petitioner, for it may be that the 

of bags with husk was made for the sag_ 

protection of sugar. From all that has oeen 
said above it is clear that the prosecution naa 
failed to prove that the order in QU 
been notified to the petitioner as requi doy 
the law. The fact that a notification was neces¬ 
sary shows that this was clearly one oi those 
offences in which ‘mens rea was an essential 
ingredient. The prosecution having failed to 
establish that ingredient, it cannot be held that 
the petitioner committed the offence. 


(6) In view of the fact that this petition 
succeeds on the above two grounds, it is not 
necessary to go into the third ground. The re¬ 
vision is allowed and the conviction of ^the 
petitioner and the sentence imposed upon 
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are set aside. The fine, if already realised, 
shall be refunded to him. The confiscated 
sugar shall be returned to the petitioner, but 
in case it has been sold, the petitioner will be 
paid the price realised at the sale. 

YRB Revision allowed. 
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Kashi Ram, Defendant-Appellant v. Chandu 
and others, Plaintiffs-Respondents. 

Second Appeal No. 13 of 1951, D/- 21-4-52. 

Civil Procedure Code (1908), O. 41 Rr. 4, 20 
— Impleading of person as respondent in ap¬ 
peal — Party interested in result of appeal — 
Party held should have been allowed to be im¬ 
pleaded — Appeal held should not have been 
dismissed. 

‘C* and other five plaintiffs filed a suit 
for a share in offerings against ‘K’ and four 
others including one ‘P’ as principal defen¬ 
dant and ‘J’ as pro forma defendant. It was 
alleged that, with the exception of certain 
articles to which ‘K’ was exclusively en¬ 
titled by reason of having presided over 
the ceremonies, the remaining articles, 
which were detailed in the plaint, were 
equally divisible between the plaintiffs and 
the pro forma defendant on the one hand 
and the other five defendants on the other. 
The plaintiffs therefore claimed recovery of 
a half share in the moveables by parti¬ 
tion, or their value, from ‘K’ but in case 
the remaining principal defendants be found 
to have received their share from them 
also. Defendant ‘P’ died during pendency 
of the suit and his widow ‘B’ was brought 
on record as his legal representative. The 
suit was contested by three of the five 
principal defendants, that is, by ‘K’ who 
filed one written statement, and by defen¬ 
dants 4 and 5, who filed another. In both 
tne written statements the right of the 
plaintiffs and the pro forma defendant to 
a share in the offerings was denied, but, 
while defendants 4 and 5 pleaded that all 
the five principal defendants were entitled 
to the offerings in certain shares, ‘K’ claim¬ 
ed an. exclusive right in the offerings. The 
trial Court held that the plaintiffs apd the 
pro forma defendant were entitled to a half 
share in the offerings, and it passed a pre¬ 
liminary decree for partition, or recovery 
of value of the plaintiffs’ half share, against 
‘K’ and the other four principal defend¬ 
ants under Order, 20, rule 18(2). Due to 
a mistake, possibly accidental, the name of 
‘B\ though mentioned in the judgment of 
the trial Court, was omitted in the decree 
prepared on the basis of that judgment. 
As result of this, ‘K’ who alone appealed 
against the judgment and decree, failed to 
implead ‘B’ as respondent. Subsequently 
application was made under O. 41 R. 4 and 
S. 151 for impleading ‘B’. But by this time 
limitation for appeal against ‘B’ had ex¬ 
pired. The District Judge not only reject¬ 
ed the application of ‘K’ to add B’ as res¬ 
pondent but also dismissed his appeal: 


Held that ‘B’ was not interested in the 
result of the appeal so far as her right to 
a half share in the offerings in suit along 
with the remaining principal defendants 
was concerned since the only party who 
could challenge that right, viz. ‘K’ had not 
done so. But she was certainly interested 
in the result of the appeal in so far ‘K’ 
had challenged the right of the plaintiffs 
to a share in the offerings, for if ‘K”s ap¬ 
peal were to be allowed, and the plaintiffs’ 
suit dismissed in consequence, her own 
share in the offerings would along with 
that of the other principal defendants in 
that case be proportionately augmented. 
That being so, ‘K”s application should be 
allowed. AIR 1927 PC 252, explained. 

(Para 13) 

Held also that even if ‘K”s application 
under Order 41, rule 20, could properly be 
rejected, there was in any case no justifica¬ 
tion for dismissing his appeal in view of 
the provisions of rule 4 of that Order. 

(Para 14) 

Anno: Civil P. C., 0.41 R. 4 N. 5; R. 20 N. 3. 

Kirti Ram, for Appellant; Balmukand Vig, 
for Respondents. 

JUDGMENT: This is a second appeal by 

Kashi Ram defendant. It is common ground 
that the suit having been filed before the 
coming into force of the Bilaspur (Courts) 
Order, 1949, this second appeal falls under S. 21 
of the Bilaspur State Courts Act, 2001 B., cor¬ 
responding to S. 100, C. P. Code. 

(2) The chaubarkh, or fourth-year death 
ceremonies, of the Rajmata of His Highness the 
ruler of Bilaspur were performed on 16-4-2003 
B., ,and certain offerings made, on the occasion 
were received by the defendant-appellant 
Kashi Ram. Chandu and five other plaintiffs 
thereupon filed the present suit against the 
appellant and four others, including Pradyum- 
na, as principal defendants and Jiwanu as a 
pro forma defendant. It was alleged that, 
with the exception of certain articles to which 
the appellant was exclusively entitled by rea¬ 
son of having presided over the ceremonies, 
the remaining articles, which were detailed in 
the plaint, were equally divisible between the 
plaintiffs and the pro forma defendant on the 
one hand and the other five defendants on the 
other. The plaintiffs, therefore, claimed re¬ 
covery of a half share in the movables by 
partition, or Rs. 1.937/5/6 their value, from 
the defendant-appellant, but ' in case the re¬ 
maining principal defendants be found to have 
received their share from them also. 

(3) The defendant Pradyumna died during 
the pendency of the suit in the trial Court and 
his widow, Mt. Bhagwano, was brought on the 
record as his legal representative. 

(4) The suit was contested by three of the 
five principal defendants, that is, by the ap¬ 
pellant Kashi Ram. who filed one written 
statement, and hv defendants 4 and 5, Kishan- 
lal and Shyamlal, who filed another. * In both 
the written statements the right of the plain¬ 
tiffs and the pro forma defendant to a share 
in the offerings was denied, but, while 
defendants 4 and 5 pleaded that all the 
five principal defendants were entitled to the 
offerings in certain shares, the appellant, claim¬ 
ed an exclusive right in the offerings 
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(5) The trial Court held that the plaintiffs 
and the pro forma defendant were entitled to 
a half share in the offerings, and it passed a 
preliminary decree for partition, or recovery 
of value of the plaintiffs’ half share, against 
the appellant and the other four principal de¬ 
fendants under Order XX (20), R. 18(2), Civil 
P. C., on 25-1-1950. 

(6) Due to a mistake, possibly accidental, 
the name of Mt. Bhagwano, though mentioned 
in the judgment of the trial Court, was omitt¬ 
ed in the decree prepared on the basis of that 
judgment. 

(7) The present appellant, Kashi Ram, alone 
appealed against that judgment and decree to 
tne District Judge of Bilaspur on 11-2-1950, but 
failed to implead Mt. Bhagwano as respondent. 
On 8-9-1950, the appellant filed an application 
before the lower appellate Court, purporting 
to be one under Order XL1, rule 4, and S. 151, 
Civil P. C., for impleading Mt. Bhagwano as 
respondent on the ground that as her name 
did not appear in the judgment and decree of 
the trial Court the appellant had failed to im¬ 
plead her on account of a bona fide mistake. 
As stated already, it is wrong that Mt. Bhag- 
wano's name was not in the judgment though 
it is correct that it was omitted in the decree 
of the trial Court. 

(8) The application of Kashi Ram appellant 
to implead Mt. Bhagwano was resisted by the 
plaintiff's. Relying on the leading case of 
‘CHOCKAL1NGAM v. SEETHAI ACHE 1 , AIR 
1927 P C 252, the learned District Judge held 
that the right to a half share in the property 
in suit along with the other principal defen¬ 
dants, which had been denied by the appellant, 
who claimed an exclusive right in the property, 
had been acquired by Mt. Bhagwano under the 
trial Court’s decree, that by the time the ap¬ 
pellant made the application to implead her 
as respondent an appeal against that decree 
had become time barred, and that to direct at 
such a stage that she be made a respondent 
was to make her liable to be deprived of that 
valuable right. He further held that the appeal 
could not proceed in the absence of Mt. Bhag¬ 
wano for it might lead to the coming into being 
of two conflicting decrees, one which had al¬ 
ready been passed by the trial Court recognis¬ 
ing all the five principal defendants to be en¬ 
titled to a half share in the property in suit, and 
which had become final so far as Mt. Bhagwano 
was concerned, and the other which might pos¬ 
sibly be passed as a result of the appeal of 
defendant No. 1, Kashi Ram, holding him to 
be exclusively entitled to the property. In the 
result the learned District Judge not only re¬ 
jected the application of Kashi Ram to add 
Mt Bhagwano. as respondent but also dismissed 
his appeal on 22-1-1951. Kashi Ram defendant 
has filed the present second appeal against that 
judgment and decree of the learned District 

Judge. 

(9) The true import of the Privy Council 
ruling relied upon by the lower appellate Court, 
and also by Ihe learned counsel for the plain- 
tiffs-respondents before me. will be considered 
presently. But it must be stated in limine that 
the hypothesis on which the decision of the 
learned District Judge \vas based were ground¬ 
less. And in order to appreciate the point it 
is necessary to examine a little more precisely 
the pleadings of the parties, the findings ar¬ 
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rived at by the trial Court and the grounds of 
Kashi Ram’s appeal before the District Judge. 

(10) From what has been stated above in the 
second and fourth paragraphs of this judgment 
it is clear that there was a triangular fight 
between the plaintiffs, the principal defendant 
No. 1 Kashi Ram and the principal defendants 
4 and 5 Kishanlal and Shyamlal. While the 
three contesting defendants were at one in 
denying the ngnt of the plaintiffs in the offer¬ 
ings, they were at issue inter se in that defen¬ 
dants 4 and 5 pleaded that all the five principal 
defendants were entitled to the offerings in 
certain shares but defendant No. 1 claimed an 
exclusive right in the same. The trial Court 
held that the plaintiffs were entitled to the 
half share claimed by them and passed a pre¬ 
liminary decree for partition, or recovery ot 
value of their half share, against all the five 
principal defendants. Only defendant No. 1, 
Kashi Ram, went up in appeal against the trial 
Court’s decision, and a perusal of the memo¬ 
randum of appeal filed by him before the Dis¬ 
trict Judge shows that he only objected to the 
trial Court having found that the plaintiffs 
were entitled to a half share in the offerings 
in suit and accordingly granted a decree in 
their favour and against the appellant and 
the remaining principal defendants. In other 
words, defendant No. 1 impugned the trial 
Court’s decree in so far as it affected adversely 
the other principal defendants as well as him¬ 
self and on the solitary ground that the plain¬ 
tiffs were not entitled to any right, title or 
interest in the offerings. He did not challenge 
the decree on the ground that the trial Court 
had not found in favour of the exclusive right 
claimed by him. The assumptions on which 
the learned District Judge’s decision proceeded 
may now be examined. 

(11) Now, there was but one reason for which 
the learned District Judge disallowed Kashi 
Ram appellant’s application for impleading 
Mt. Bhagwano as respondent as leading either 
to the reopening of what he called a time barred 
decree in her favour or to the coming into being 
of conflicting decrees, and that was that Kashi 
Ram defendant might be held to be exclusively 
entitled to the offerings.’ That was, however, 
an apprehension without a foundation. If 
Kashi Ram’s application were to be allowed 
and the entire decree reopened in the presence 
of Mt. Bhagwano, the portion of the decree 
recognising her as entitled to half the offerings 
along with the other principal defendants 
would not be challenged by the plaintiffs be¬ 
cause they themselves had pleaded in favour 
of that right, and it could not be challenged by 
the appellant Kashi Ram because the only- 
ground on which he had attacked the trial 
Court’s decree was that the plaintiffs had no 
right or interest in the offerings. The hypo- 
thesis on which the learned District Judge s 
decision was based were, therefore, unfounded. 

(12) Coming now to the application of Kashi 
Pam for adding Mt. Bhagwano as respondent, 
the leading Privy Council case referred to- 
above, and relied upon in the judgment of the 
learned District Judge and by the learned coun¬ 
sel for the plaintiffs-respondents before me, 
set at rest the then conflicting views with re¬ 
gard to the provisions of Order XLI K. 4, Civil 
P C„ by laying down in effect that the appli¬ 
cation of those provisions depended on the 
terms of the rule itself. It was held that the 
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sole criterion for deciding whether a party 
ought to be directed to be made a respondent 
was that contained in the rule itself, namely, 
whether the party was interested in the result 
of the appeal. One reason for holding that 
'i'-'fhe party was no longer interested in the re¬ 
sult of the appeal may be that the right of 
appeal against a decree already passed in 
his favour had become time barred. Applying 
this test to the facts of the present case, can 
it be said that Mt. Bhagwano was interested 
in the result of the appeal? 

(13) Mt Bhagwano was not interested in the 
result of the appeal so far as her right to a 
half share in the offerings in suit along with 
the remaining principal defendants was con¬ 
cerned since the only party who could challenge 
that right, viz., Kashi Ram, had not done so. 
But she was certainly interested in the result 
of the appeal in so far Kashi Ram had challeng¬ 
ed the right of the plaintiffs to a share in the 
offerings, for if Kashi Ram’s appeal were to be 
allowed, and the plaintiffs’ suit dismissed in 
consequence, her own share in the offerings 
would along with that of the other principal 
oefendants in that case be proportionately 
augmented. That being so. Kashi Ram’s ap¬ 
plication should have been allowed. 

(14) Even if Kashi Ram appellant’s applica¬ 
tion under Order XLI, R. 20, Civil P. C., could 
properly be rejected there was in any case no 
justification for dismissing his appeal in view 
of the provisions of R. 4 of that Order. The 
rule runs thus: 

“Where there are more plaintiffs or more 
defendants than one in a suit, and the de¬ 
cree appealed from proceeds on any ground 
common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or of 
the defendants may appeal from the whole 
decree, and thereupon the Appellate Court 
may reverse or vary the decree in favour of 
all the plaintiffs or defendants, as the case 
may be.’’ 

(15) Under this rule it was open to Kashi 
Ram defendant alone to appeal from the de¬ 
cree of the trial Court’; and to the lower ap¬ 
pellate Court to reverse or vary the decree in 
favour of all the principal defendants, including 
Mt. Bhagwano. provided only two conditions 
were satisfied, namely, firstlv, that Kashi Ram 
appealed from the whole decree, and secondly, 
that the decree appealed from proceeded on 
any ground common to all the principal defen¬ 
dants. Both these conditions were satisfied in 
this case. Kashi Ram’s appeal was from the 
whole decree and not as to onlv a part of it. 
Furthermore, although no doubt the two sets 
of contesting defendants were in regard to a 
certain matter at issue inter se. the only ground 
on which the trial Court’s decree proceeded 
was common to all the principal defendants, 
namely, whether or not the plaintiffs were en¬ 
titled to a half share in the offerings. 

The rule was, therefore, clearly applicable 
and since it says nothing about impleading, 
any party, Kashi Ram was entitled to appeal 
and the lower appellate Court to reverse or 
vary the decree in favour of all the principal 
defendants, without Mt. Bhagwano having 
been made a respondent. The obvious rea¬ 
son for this view is that the rule only provides 
for varying or reversing a decree in favour of 
all the plaintiffs or defendants having a com¬ 


mon defence but not against them. It is mani¬ 
fest, therefore, that even if the learned District 
Judge dismissed Kashi Ram’s application for 
adding Mt. Bhagwano as a respondent, he 
should have proceeded to dispose of Kashi 
Ram’s appeal on merits. 

(16) The appeal is allowed, the judgment and 
decree of the learned District Judge, dated 22- 
1-1951, are set aside, and the case is remanded 
to him with the direction to rehear according 
to law the appeal filed before him by Kashi 
Ram defendant after allowing his application 
under Order XLI, rule 20, Civil P.C. for add¬ 
ing Mt. Bhagwano as a respondent. The ap¬ 
pellant will be granted a certificate for refund, 
of the court-fee paid by him on the memo¬ 
randum of the present second appeal. 

R.G.D. Appeal allowed. 
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Abdul Ghani, Petitioner v. State. 

Criminal Ref. No. 12 of 1951, D/- 2-1-52. 

(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 3(1) — Notification under — 
Production of — Necessity. 

In a case of transgression of a notifi¬ 
cation under S. 3. production of the noti¬ 
fication in question is absolutely neces¬ 
sary for. in order 10 find whether it has 
been contravened, its terms have to be 
strictly interpreted. (Para 2) 

Anno: E. S. Act, S. 3 N. 1. 

(b) Criminal P. C. (1898), S. 271 (1) — 

Existence of very offence not established — 
Plea of guilty has no meaning. (Para 2) 

Anno: Cr. P. C., S. 271 N. 7. 

G. R. Prashar. for Petitioner; N. D. Gupta, 
Government Advocate, for the State. 

ORDER : This is a reference by the learn¬ 
ed Sessions Judge of Bilaspur recommending 
that the conviction of one Abdul Ghani by 
a learned first class Magistrate for an offence 
punishable under Section 7 of the Essential 
Supplies Act be set aside and he be acquit¬ 
ted. Abdul Ghani is said to have committed 
the offence by transgression of an alleged no¬ 
tification under section 3 of the said Act. It 
is said that the controlled rate for the sale 
of salt fixed by that notification was -/'!/- 
per seer but the petitioner sold the commo¬ 
dity at -/3/- per seer. 

(2) Under Section 3 of the said Act it was 
necessary for the prosecution to prove, firstly, 
that there was a notification controlling the 
price as aforesaid, and. secondly, that it was 
published in the official gazette as required 
by sub-section (1-A) (a) of the said Act. The 
prosecution produced neither the notification 
nor the gazette hut the Civil Supplies Officer 
in lieu of both . No explanation was forthcom¬ 
ing for this attempt to produce secondary evi¬ 
dence with regard to the said facts. In cases 
like these it cannot be too strongly stated that 
production of the notification in quesion is 
absolutely necessary, for in order to find whe¬ 
ther it has been contravened its terms have 
to be strictly interpreted. This cannot possibly 
be done without the production of the notifi¬ 
cation itself. 
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So far as its publication is concerned, the 
Civil Supplies Officer does not say that this 
was done in the official gazette. Even suppos¬ 
ing therefore that the statement of the Civil 
Supplies Officer was admissible in evidence, 
his testimony falls short of having establish¬ 
ed either of the two points mentioned above. 
That being so, the prosecution failed totally 
in this case to bring the guilt home to the 
petitioner. The learned Government Advocate 
drew my attention to the fact that the peti¬ 
tioner had pleaded guilty to the charge. When, 
however, the existence of the very offence has 
not been established the plea of guilty has 
no meaning. 

(3) The reference is accepted and the con¬ 
viction and sentence of the petitioner are set 
aside and he is acquitted. The fine, if al¬ 
ready realised, shall be refunded to him. 
V.R.B. Reference accepted. 
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CHOWDHRY J. C. 

Narainu and others, Defendants-Appellants v. 
Sant Ram and another, PlaintifFs-Respondents. 


Under a written settlement deed between 
the widow and the reversioners, the latter 
were to make some periodical payments 
to the widow for her maintenance and re¬ 
pay a debt due to ‘G’ and one other debt 
and in return for that the widow was to 
put the reversioners into possession of her 
property. It was further stipulated under 
the deed of settlement That, in case the re¬ 
versioners failed to perform their part of 
the contract, the widow would be entitled 
to alienate the property to any body she 
pleased and the reversioners would not be 
entitled to object to it. The reversioners 
failed to perform their part of the contract, 
and ten months later the widow made the 
alienation in question which was challeng¬ 
ed by the reversioners; 

Held that the widow was justified under 
the terms of the deed of settlement in mak¬ 
ing the alienation in suit to whomsoever 
she pleased for repayment of the debt due 
to ‘G’ and that the alienation was brought 
about with the consent of the reversioners 
who were therefore precluded from dis¬ 
puting the validity of the alienation. AIR 
1922 Bom 102, Relied on. (Para 5) 

Anno: Evidence Act, S. 115 N. 13. 


Second Appeal No. 17 of 1951, D/- 22-4-52. 

(a) Hindu Law — Alienation — Widow — 
Right of reversioners to challenge — Estoppel 
— Debt taken from reversioners themselves — 
Alienation to pay off the debt — Reversioners 
are not estopped from challenging alienation on 
ground of want of legal necessity — (Evidence 
Act (1872), S. 115). 

Where the alienation by the widow is in 
favour of the reversioners themselves they 
cannot file a suit to avoid it. Where, how¬ 
ever, the alienation is in favour of a third 
party the reversioners are entitled to im¬ 
pugn it on the ground of its having been 
effected without legal necessity even though 
the debt for the discharge of which the alie¬ 
nation was made had been contracted from 
the reversioners themselves. It is no busi¬ 
ness of the reversioners to see that the 
widow contracts a debt, including a debt 
from themselves, for legal necessity, so 
that when an alienation is subsequently 
made by the widow for repayment of such 
a debt the reversioners cannot be prevent¬ 
ed from challenging it on the ground of 
want of legal necessity, unless it can he 
shown that they were estopped from doing 
so for some other reason, for example, 
by showing that the debt would not have 
been contracted by the widow but for hav¬ 
ing been induced by the reversioners them¬ 
selves to do so. (Para 4) 

Anno: Evidence Act, S. 115 N. 4. 

(b) Hindu Law — Alienation — Wutow — 

Consent of reversioners — Settlement deed be¬ 
tween widow and reversioners that latter should 
pay maintenance to widow and pay 
oft. prior debt — On failure of reversioners, 
widow entitled to alienate — Failure of rever¬ 
sioner to perform their part of agreement — 
Alienation by widow — Reversioners held pre¬ 
cluded from challenging it — (Evidence Act 
(1872), S. 115). • 


(c) Contract Act (1872), S. 39 — Rescission 
of contract — Renunciation by one of parties 
before time of performance has come — Con¬ 
tract is not put an end to — There must be 
both parties to rescission. (1874) 44 UPC 47, 
Rel. on. (Para 6) 

Anno: Contract Act, S. 39 N. 1. 


(d) Contract Act (1872), S. 39 — Party to 
contract refusing to perform — The other party 
may put an end to the contract — Action of 
former held did not amount to refusal to per¬ 
form her part of contract. (Para 7) 

Anno: Contract Act, S. 39 N. 1. 


G. R. Prashar, for Appellants; Harish Chan- 
dar, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 

r’22) AIR 1922 Bom 102: (46 Bom 292) 5 

(1874) 44 LJPC 47: (23 WR 239) 6 

JUDGMENT: This is a second appeal by 
Narainu, Anant Ram and Munshi Ram defen¬ 
dants. The only other defendant, impleaded as 
respondent, is a Hindu widow Mt. Soharu.who 
created certain occupancy rights in tavoui 
the appellants for Rs. 1,150/- by a de ed d at ed 
c-l 0-2005 B. This alienation was made ior 
payment of a debt which she had c0 ^ tr ^ d ^ t 
28-9-2000 B. from one Ganga Ram « 
redeem a mortgage which she had cie 

favour of the plaintiff-respondent Pohl 

the plaintiff-respondent Sant Ram 

father Chuha. Ganga Ram was r , e h pald ^ s cu tfo n ‘ 
by Mt. Soharu three days after the execution 

of the deed creating occupancy rights 1 
of the appellants, i. e. on 9-10-2005 B There¬ 
upon the present suit was as re ver- 

said plaintiffs, Sham’s deceased 

sioners to the estate of 1VU -,~v , oii Pna tinn 

husband for a declaration that the al.enaRon 

would not be binding on the reversioners after 
the widow’s death. 

(2-3) The trial Court dismissed the suit because 
it found that the alienation was for considera¬ 
tion and legal necessity. The plaintiffs appeal- 
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ed to the District Judge, who found that the 
original mortgage debt for the repayment of 
which the alienation in suit was eventually 
effected had been contracted by the widow for 
her own private and personal purposes and 
therefore the alienation was not justified by le¬ 
gal necessity. In the result he allowed the 
plaintiffs’ appeal and decreed their suit. One of 
the pleas taken in defence by the defendants 
appellants, the alienees, was that the suit was 
barred by estoppel, but this plea has been re¬ 
pelled by both the Courts below. The alienee 
defendants have now come up in second appeal 
tc this Court. 

(4) Now, so far as the finding of the learned 
Judge as regards the alienation having been 
made for repayment of the widow's personal 
debt is concerned, it is certainly correct. The 
learned counsel for the appellants was unable 
to show that it was otherwise. One argument 
put forward by him in this connection was that 
as the original debt for the repayment of which 
the alienation had eventually to be made had 
been contracted from the reversioners them¬ 
selves they are estopped from challenging the 
alienation. It may be stated here that this is 
not the sense in which the plea of estoppel 
repelled by the Courts below was taken by the 
appellants. I shall come to that plea presently. 
But so far as the present argument is con¬ 
cerned, the learned counsel for the appellants 
was unable to support it by any authority. Had 
the alienation in question been in favour of 
the reversioners themselves it is out of the 

I question that they should have filed a suit to 
avoid it. Where, however, the alienation is in 
favour of a third party, there seems to be no 
reason why the reversioners should not be 
entitled to impugn it on the ground of its having 
been effected without legal necessity simply 
because the debt for the discharge of which 
the alienation was made had been contracted 
from the reversioners themselves. It is no 
business of the reversioners to see that the 
widow contracts a debt, including a debt from 
themselves, for legal necessity, so that when 
an alienation is subsequently made by the 
widow for repayment of such a debt the re¬ 
versioners cannot be prevented from challeng¬ 
ing it on the ground of want of legal necessity, 
unless it could be shown that they were es¬ 
topped from doing so for some other reason, 
for example, by showing that the debt would 
not have been contracted by the widow but 
for having been induced by the reversioners 
themselves to do so. I. therefore, hold that 
even though the debt for the repayment of 
which the alienation in suit was made by Mt. 
Soharu be traceable to the plaintiffs-respon- 
dents, the reversioners themselves, it was open 
to them to impugn the alienation on the ground 
that it had been contracted for the personal 
needs of the widow and therefore for no legal 
necessity. 

(5) The other plea of estopnel repelled by 
both the Courts below appears, however, in 
my opinion to be well founded, and the suit 
should have been dismissed on that ground. 
The relevant facts with regard to this plea are 
these. About ten months prior to the execu¬ 
tion of the deed creating occupancy rights, i.e.. 
on 28-11-2004 B.. there was a written settlement 
arrived at between the widow Mt. Soharu on 
the one hand and the present plaintiffs along 
with two other reversioners on the other. Un¬ 


der it the reversioners were to make some 
periodical payments to the widow for her main¬ 
tenance and repay the aforesaid debt due to 
Ganga Ram and one other debt, and in return 
for that the widow was to put the reversioners 
into possession of her property. It was further 
stipulated under the deed of settlement that, 
in case the reversioners failed to perform their 
part of the contract, the widow would be en¬ 
titled to alienate the property to any body she 
pleased and the reversioners would not be en¬ 
titled to object to it. Now, as already stated, 
the alienation in suit was made about ten 
months later, so that although there was no 
time limit fixed in the deed of settlement for 
the reversioners to pay off the debts in ques¬ 
tion, it is clear that they had had more than 
sufficient time within which to perform their 
part of the contract, and that as they failed! 
to do so the widow was justified under the| 
terms of the deed of settlement in making thej 
alienation in suit to whomsoever she pleased for} 
repayment of the debt due to Ganga Ram. 

It was argued by the learned counsel for the 
plaintiffs-respondents that the so-called consent 
of the plaintiffs contained in the deed of settle¬ 
ment* was no consent since it was too vague. 
According to the learned counsel it was not re¬ 
cited in the deed of settlement as to when, 
ir whose favour and in what shape or form the 
alienation was to be made. He argued that 
no plea of the plaintiffs’ consent could validly 
be taken unless and until it could be shown 
that the consent was with respect to the parti¬ 
cular alienation made by the widow in favour 
of the appellants. This argument has, in my 
opinion, no force. I have already disposed of 
the question as to when the widow could justi¬ 
fiably make the alienation. As regards the 
form or shape of alienation, or the party in 
whose favour the alienation was to be made, 
there were no restrictions placed on the power 
of the widow. It was clearly laid down in 
the deed that, in case the reversioners failed 
to perform their part of the contract, the widow 
would be entitled to alienate the property to 
whomsoever she pleased without the rever¬ 
sioners being entitled to object to it. On the 
other hand, there was one term in the deed 
on account of which it must bo held that the 
reversioners had agreed to the alienation in 
suit itself. That term was that the reversioners 
would pay off certain debts, including the debt 
due to Ganga Ram, so that the plaintiffs had 
clearly consented to any alienation which the 
widow may have to make in consequence of 
their failure to pay that debt. They failed to 
repay Ganga Ram. and it was for the repay¬ 
ment of Ganga Ram’s debt that the alienation 
in suit was made by the widow. It follows, 
therefore, that the alienation was brought about 
with the consent of the plaintiffs themselves. 
And where that is the case the consenting re¬ 
versioners are precluded from disputing the 
validity of the alienation irrespective of whe¬ 
ther the alienation was made without legal 
necessity. ‘BASAPPA v. FAKIRAPPA’, AIR* 
1922 Bom 102. 

(6) The learned counsel for the plaintiffs- 
respondents, however, argued that the contract 
embodied in the deed of settlement really fell 
through, as he called it. He referred in the 
first place to the statement of the plaintiff-res¬ 
pondent Sant Ram in this connection This 
plaintiff admitted that he and the other plain- 
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tiff executed the deed of settlement, but he 
added that after having read over its contents 
and signed it he repudiated it then and there. 
The statement is on the face of it unworthy 
of credence, for the plaintiff suggests no rea¬ 
son whatsoever for this strange conduct of his 
in refusing to perform his part of the contract 
immediately after not only reading the terms 
of the deed but also affixing his signature there¬ 
to. Furthermore, even if what he says be cor¬ 
rect that could not in law put an end to the 
contract as laid down by Anson in his Law of 
Contracts, 17th Edition page 344: 

“The renunciation of the contract by one of 
the parties before the time for performance 
has come, does not of itself put an end to 
the contract, but there must be two parties 
to a rescission.” 

The same principle was expressed as follows 
bv Lord Coleridge in ‘MORGAN v. BAIN’, 
<i874) 44 L J C P 47: 

“Rescission must be by both parties, either 
both must have intended to rescind, or one 
must have so acted as to justify the other in 
thinking that he intended to rescind.” 


The alleged renunciation of the contract by one 
of the two plaintiffs was made immediately 
after the execution of the deed, and therefore 
at a time when no question of its performance 
by him could arise. That being so, such a re¬ 
fusal could not justify the widow in thinking 
that the plaintiff intended to rescind the con¬ 
tract. Indeed, his having read over the terms 
of the deed and signed it justified her in think¬ 
ing that he intended to perform his part of 
the contract. The statement of Sant Ram 
plaintiff, relied upon by the learned counsel 
for the plaint iffs-resDondents is. firstly, un¬ 
worthy of belief, and. secondly, it did not in 
any case have the effect of putting an end to 
the contract. 


(7) Another argument put forward bv the 
learned counsel for the plaintiffs-respondents 

was built upon a statement made by the defence 
witness Ganga Ram. Before I refer to the 
statement in question it has to be stated that 
a* the time that the deed of settlement was 
executed the widow had given notice under 
S. 19 of the Punjab Pre-emption Act. 1913. of 
her intended alienation to the would-be pre- 
emptors, including the plaintiffs, and the pio- 
ccedings were still pending. The £* ele *} ce 

witness Ganga Ram stated that on the day 

after Ihe execution of the deed of settlement 
the widow exnressed her desire that only one 
of the reversioners who were parses t° t.ie 
deed should undertake to provide for her 
maintenance, that the plaintiffs reolied that 
that would be settled on reaching Bilasoui and 
the widow should then withdraw her aforesaid 
proceedings under the Pre-emnlion Act and 
that thereupon the parties fell out and no 

settlement could be arrived at The learned 
counsel’ further referred to certain documen¬ 
tary evidence showing that ihe widow did not 
withdraw Ihe proceedings It was argued by 
Ihe learned counsel for the ^^intiffs-respon- 
dents that this again showed that the contiact 
had been rescinded. 

Now. there is no doubt that since the con¬ 
tract embodied in the deed of settlement, was 
an executory contract it could bo rescinded 
under the provisions of section 39 of the Indian 
Contract Act. which runs as follows: 

“When a party to a contract has refused to 


perform, or disabled himself from perform¬ 
ing, his promise in its entirety, the promisee 
may put an end to the contract, unless he 
has signified by words or conduct, his ac¬ 
quiescence in its continuance.” 

If therefore it be a fact that the widow had 
refused to perform her promise in its entirety, 
it was open to the plaintiffs to have put 
an end to fhe contract. 

From wh'at the defence witness Ganga Ram 
has stated it cannot however be said that the 
widow had refused to perform her promise to 
any extent. All that the witness says is that 
she wanted that one of the reversioners should 
undertake the responsibility of supplying the 
wherewithal for her maintenance. Evidently, 
this desire of hers was based on convenience, 
for she did not want to have to approach all 
the reversioners for her maintenance. It did 
not, in any case, seek to exonerate herself or 
the reversioners from their respective liabilities. 
And when the witness says that the parties 
fell out and no settlement could be arrived at, 
he obviously refers to nothing else but the 
widow’s proposal that one of the reversioners 
should undertake the responsibility of supplying 
her with maintenance. If therefore this pro¬ 
posal was not accepted by the reversioners it 
could not be said that the contract itself fell 
through. There is nothing to show that the 
widow refused to perform her part of the con¬ 
tract of putting the reversioners in possession 
of the property, or that the plaintiffs themselves 
put an end to the contract, simply because^ no 
arrangement with regard to only one of them 
supplying the maintenance could be arrived at. 

As to her failing to withdraw proceedings of 
notice under the Punjab Pre-emption Act, that 
did not necessarily amount to her repudiation 
of the contract. She could not foresee whe¬ 
ther the plaintiffs would in future perform their 
part of the contract. If they did not she would 
be reduced to the necessity of making an aliena¬ 
tion And to provide for such a possible, 
though not necessarily certain, contingency, she 
nrried the said Droceedings through. I there¬ 
fore hold that the incident of 29-11-2004 B.. 
related by the defence witness Ganga Ram had 
rot the effect of rescission of the contract, but 
that the contract continues to be effective m- 
spite of that incident. The plaintiffs-resnon- 
dents were, therefore, bound by the contract 
embodied in the deed of settlement dated £*- 
11-2004 B.. and in view of the clear term, or 
that contract it must be held that th 
precluded from disputing the vahdnv 
alienation in suit as they had consented to tne 

alienation. . 

(8) The apneal is allowed and 1 the ludgment 

and decree of the learned ® 

set aside and those of the trial Court■ 
the suit with costs restored. T . . . 

will nay the costs of the defen dan - . , . . 

this Court as well as in the Court o 

Appeal allowed. 
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Lohku and others — Plaintiffs - Appellants v. 
Pohlu and others — Def endants-Respondents. 

Second Appeals Nos. 31 and 32 of 1949, D/- 28-5-1951. 

Evidence Act (1872), S. 32 (5) —Old but conflicting 
pedigrees produced — Procedure to be followed 
indicated. 

Where two old but conflicting pedigrees are produced in 
a suit, it is incorrect to say that, irrespective of other 
considerations, a later pedigree table is to be preferred to 
an earlier one. Nor is any authenticity lent to a pedigree 
table by the mere fact of its being part of a Settlement 
Record, for, there is often a conflict between pedigree table 
prepared in the various Settlements. The proper course to 
adopt in the case of such a conflict is, therefore, to decide 
each case on its own peculiar facts: A. I. R. 1935 Lab. 
10S, lid. on; A. I. R. 1927 L.ih. GOT, Expl. [Para 5] 

Anno. Evidence Act, S. 32, N. 25. 

Danlat Ram — for Appellants ; Harish Chander 
Anand — for Respondents. 

REFERENCES: Uourtwar/ Chronological / Paras 

(’271 A. I. R. 1927 Lab. 607: (103 Iud. Cas. 2GG) 5 

('35) A. I. R. 1935 Lab. 108 5 

Judgment. —These are two second appeals by 
the plaintiffs, and.they arise out of two separate 
suits. The plaintiffs in both the suits are the same, 
and the question for decision and the evidence 
on which the decision depends are identical. Both 
the appeals will therefore be disposed of by this 
judgment. 


[2] One Mt. Achchri succeeded as a Hindu 
widow to 93 bighas and 3 biswas of occupancy 
tenancy left by her husband Malagar. On the 
27th of Maghar 2001 -b., she disposed of the whole 
of this property. She did so by making a gift of 
40 bighas and 15 biswas in favour of Belia, minor 
son of Pohlu, and she sold the remaining 52 big¬ 
has and 7 biswas to Pohlu for us. 2,500. There¬ 
upon, the plaintiffs, claiming to be reversioners to 
the estate of the last male holder, Malagar, filed 
two suits impugning the alienations, one against 
Mt. Achchri and the minor Belia in respect of the 
gift and the other against her and Pohlu in res¬ 
pect of the sale. 


[3] One of the questions that arose for deter¬ 
mination in both the suits and which has been 
argued before me in these appeals is whether the 
plaintiffs are collaterals of Malagar. This question 
can be gone into even in second appeal since 
under para. 32 of the Bilaspur (Courts) Order 1949 , 
a second appeal can be heard on any ground open 
in a first appeal. 

[l] The plaintiffs in the two cases are Ram 
Saran and his brother Puran and Mt. Santi, 
widow of their deceased brother Chajju, and 
Gambho, minor son of another deceased brother 
of theirs named Roli. All these four brothers are 
sons of Riwalu, and the plaintiff's claimed kinship 
with Malagar on the ground that Riwalu was own 
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brother of Malagar’s father Naratu. It is com¬ 
mon ground that Naratu had a brother named 
Fonu. According to the plaintiffs Riwalu, Naratu 
and Fonu were all sons of Balku. The alienee 
defendants categorically denied that Riwalu w r as 
a brother of Naratu and Fonu, and they contended 
that Gathel and not Balku, was the father of 
Naratu and Fonu. Two rival pedigree tables have 
been filed by the parties supporting their respec¬ 
tive cases. The one filed by the plaintiffs is a 
part of the Settlement record prepared in 1989- 
90-B., and it shows Riwalu and Naratu as sons of 
Balku. The other filed by the contesting defen¬ 
dants is a part of an earlier record, the quadren¬ 
nial record of rights prepared in 1974-75-B., and it 
shows Naratu and Fonu as sons of Gathel with 
no mention of Riwalu in it. The question is, 
which of these two conflicting pedigree tables is 
to be relied upon? 

[5] It was argued, on the one hand, on behalf 
of the plaintiffs-appellants that the pedigree table 
set up by them is more worthy of reliance because 
it was prepared during Settlement operations and 
is more recent than the one filed by the contest¬ 
ing defendants. And in support of the contention 
that in case of conflict between two pedigree 
tables reliance should be placed on the one more 
recent in time the learned Counsel for the plain¬ 
tiffs-appellants cited the ruling reported as Alo v. 
Slier , a. i. R. 1927 Lah. 607. On the other hand, 
it was argued by the learned counsel for the 
defendants-respondents that the earlier pedigree 
table should be preferred as it was prepared at a 
time when people were less likely to make a mis¬ 
take in regard to the common ancestor. I do not 
think that the matter should be decided on any 
such arbitrary rules. There was a conflict in the 
pedigree tables prepared in two Settlements in the 
aforesaid ruling cited on behalf of the appellants, 
and the reason why the later pedigree table 
appears to have been preferred was that in the 
opinion of the learned Judges the record of the 
later Settlement had been prepared more care¬ 
fully. It would be incorrect therefore to say that 
it was held in that case that, irrespective of other 
considerations, a later pedigree table is to be pre¬ 
ferred to an earlier one. Nor is any authenticity 
lent to a pedigree table by the mere fact of its 
being part of a Settlement record, for as shown 
by the ruling cited by the learned counsel for the 
appellants and in several other similar rulings, 
there is often a conflict between pedigree tables 
prepared in the various-Settlements. The proper 
course to adopt in the case of such a conflict is 
therefore, to decide each case on its own peculiar 
facts, as held in Data Ilam v. Khazana Ram, 
A. I. R. 1935 Lah. 103. 

[6] Now, it so happens that the aforesaid quad¬ 
rennial record of rights was prepared in the very 
year in which Mt. Mahajano, widow of Naratu’s 
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brother Form died. The contesting defendants 
have filed the record relating to the mutation 
that took place on the death of Mt. Mahajano. It 
shows that the occupancy tenancy which had 
stood recorded in her name was on her death 
mutated in the names of Malagar and her name¬ 
sake Mt. Mahajano, widow of Malagar’s brother 
Malhar. This mutation record also contains a 
pedigree table which corresponds to the one given 
in the quadrennial jamabandi filed by the contes¬ 
ting defendants. The mutation record shows that 
the mutation entries were made on foot of the 
statement of one Gobindi Lambardar. It was 
argued by the learned counsel for the plaintitfs- 
appellants that Gobindi Lambardar purposely got 
a false pedigree table inserted in the mutation 
record in order to benefit himself. The argument 
was that as neither Malagar nor Malhar’s widow 
had any issue, the tenancy would stand extingui¬ 
shed on their death if only the lambardar manu¬ 
factured a pedigree-table disconnecting Riwalu 
from the other two brothers Naratu and Fonu. 
Now, there is neither Gobindi Lambardar nor any¬ 
body else alive to explain the circumstances in 
which the mutation record was prepared, but 
there is one very important circumstance which 
the plaintiff's have failed to explain and which, in 
my opinion, goes to the very root of the matter. 
That circumstance is that on the death of Fonu’s 
widow Mt. Mahajano her occupancy tenancy was 
recorded in the names of Malagar and the latter’s 
brother’s widow Mt. Mahajano II but not in the 
names of the plaintiffs. If the pedigree set up by 
the plaintiffs be correct, they were as much entit¬ 
led to succeed to the tenancy left by Fonu s \Gdow 
Mt. Mahajano as were Malagar and Malagar’s 
brother’s widow Mt. Mahajano II. There is no 
explanation forthcoming as to why the plaintiffs 
were deprived of their share of Alt. Mahajano s 
tenancy, and as to why they never took any step 
to claim that share. The obvious explanation 
appears to be, as suggested by the learned counsel 
for the defendants-respondents, that the plaintiffs 
had really no claim to that share. In other words, 
Riwalu, the father of the plaintiffs Ramsaran and 
Purim, was not a brother of Malagar’s father 
Naratu. In the circumstances, the pedigree table 
set up by the plaintiffs-appellants must be discar¬ 
ded as unreliable, and it must therefore be held 
that they are not -reversioners to the estate of 
Malagar. 

[7] The two appeals are therefore dismissed 
with costs and the judgments and decrees of the 
lower appellate Court in the two suits are affirmed. 

C.jV.S.B. Appeals dismissed. 


A. I. R. 
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Bhagta — Defendant-Appellant v. Pohlu and 
another—Plaint i ffs-Besponden ts. 

Civil Appeal No. 9 of 1949, D/- 1-6-1951. 

Custom (Bilaspur)—Alienation—Gift to relation in 
return for service. 

Under the general custom in Bilaspur State a gift by a 
sonless proprietor of a portion of his ancestral property in 
favour of a relation in return for service is valid. 

[Para 5] 

Kirti Bam — for Appellant ; Harish Chander — for 
Respondents. 

Judgment _This is a defendant’s second 

•appeal to which the provisions of the Bilaspur* 
State Courts Act, 2001 B., apply, and not the pro¬ 
visions of the Bilaspur (Courts) Order, 1949. It 
will have therefore to be seen whether the grounds 
on which this second appeal has been filed are 
grounds covered by s. 21 of the former Act which 
corresponds to s. 100 , Civil P. C. 

[2] The plaintiff-respondent’s uncle Munshi 
made a gift of 8 bighas odd land to the defendant- 
appellant Bhagta in 1993 and he died in Baisakh 
1996 b. Thereupon, the present suit was filed by 
Pohlu for recovery of possession of the land on 
the ground that under custom an issueless pro¬ 
prietor was not entitled to alienate property with¬ 
out the reversioner’s consent. Bhagta’s mother, 
Mt. Basanti, was also impleaded as a defendant. 
It is common ground that Bhagta is not a son of 
Munshi deceased but of a former husband of Mt. 
Basanti. It was alleged by the plaintiff-respondent 
that Mt. Basanti was not the legally wedded wife 
of Munshi, and the only relevancy of that allega¬ 
tion in this suit is that in case the allegation be 
found correct and the plaintiff entitled to a decree, 
the decree would be merely a declaratory one and 
not for immediate possession of the land. 

[3] So far as the question of Mt. Basanti’s 
marriage with Munshi is concerned, it has been 
held by me in second appeal no. 15 of 1949 that 
she was only his concubine. The evidence in both 
the suits on this question was identical, and my 
finding on that question in this appeal is also the 
same. A copy of the judgment in the other appeal 
will be filed on the record of the present appeal. 

[4] The next point urged before me on behalf 
of the defendant-appellant Bhagta was that the 
aforesaid custom alleged by the plaintiff had not 
been proved. This contention has no force since 
it is common ground that the parties are 
governed by general custom prevalent in the 
Punjab whereunder an issueless proprietor is 
debarred from alienating his property without the 
reversioner’s consent. It is doubtful if the afoie- 
said general custom obtaining in the adjacen 
State of the Punjab prevails in the State ot 
Bilaspur, but nothing further need be said on the 
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point since the parties themselves have taken it 
for granted that, they are so governed. Once 
having admitted that no evidence with regard 
to the existence of the custom need have been 
produced by the plaintiff-respondent. 

[5] The only other point argued on behalf of 
the appellant was that under the said general 
custom a gift by a sonless proprietor of a portion 
of his ancestral property in favour of a relation 
in return for service is valid. ( This contention 
cannot be upheld. Firstly, Bhagta is no relation 
of Munslii deceased. He is not such a relation 
even in the indirect way of his mother Mt. Basanti 
having been his married wife. Secondly, it has 
been found that no services had been rendered by 
the appellant to Munshi, and that finding of fact 
is binding on this Court in second appeal. 

[6] The appeal is dismissed with costs, and the 
judgment and decree of the lower appellate Court 
are affirmed. 

DjD.R.R. Appeal dismissed. 
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Chowdhry J. C. 

IJar Dev Sharma—Petitioner v. Bal Mukund 
— Respondent. 

Criminal Misc. Petn. No. 2 of 1952, D/- 29-8-1952. 

Criminal P. C. (1898), S. 526 (l)(ii)—‘Criminal Court 
subordinate thereto* — Judicial Commissioner’s Court 
at Bilaspur cannot transfer case to a Court in Himachal 
Pradesh. 

Under S. 526 (1) (ii), Criminal P. C., both the Court 
from which the case is transferred and that to which it is 
transferred must be Courts subordinate to the High Court 
concernel. Hence the - Judicial Commissioner's Court at 
Bilaspur has no power to transfer a criminal case from a 
Court subordinate thereto to any Court outside its territorial 
limits e. g. to a Court in Himachal Pradesh even though 
the presiding Judge of the Judicial Commissioner's Court 
at Bilaspur and that of Himachal Pradesh are the same. 

[Para 3] 

Anno. Cr. P. C., S. 526 N. 13, 14. 

K. C. Pandit—for Petitioner, Amar Chand Hoshiar- 
lmri — for Respondent. 

Order._This is an application under s. 526, 

Criminal P. C., by one Pt. Har Dev Sharma for 
the transfer of the case pending against him and 
one Bhawani Shankar under s. 501, Penal Code, 
in the Court of a first class Magistrate at Bilaspur 
on the complaint of one Pt. Bal Mukand. The 
co-accused Bhawani Shankar has to-day associated 
himself with this application. The application has 
been opposed on behalf of the complainant. 

[-2] The present complaint was filed on 28-3-1952. 
On 6-3-1952 a complaint had been filed by the 
present petitioner against the said Pt. Bal Mukand 
and the latter’s brother Pt. Sana Nand for an 


offence under the aforesaid section of the Indian 
Penal Code in the Court of the Magistrate first 
class, Solan in the State of Himachal Pradesh. An 
application for transfer of that case was filed by 
Pt. Bal Mukand on 15-7-1952. The present appli¬ 
cation was also filed on the same date, and the 
ground for transfer alleged in the present petition 
is that the two cases are more or less identical 
and the ends of justice and the convenience of the 
parties require that both the cases be tried by 
one and the same Magistrate. The present peti¬ 
tioner therefore prays that both the cases be trans¬ 
ferred to the Court of some Magistrate of com¬ 
petent jurisdiction at Kasumpti in Himachal 
Pradesh. 

[ 3 ] I have just allowed the petition of Pt. Bal 
Mukand, transferring the case against him and 
Sada Nand from the Court of the Magistrate first 
class, Solan to another Magistrate first class at 
Kasumpti, but I do not find it possible to allow 
the present application. I do not find it possible 
to grant the present application in view of the 
provisions of s. 526 (l) (ii), Criminal P. C., which 
lays down that the High Court may order that 
any particular case be transferred from a criminal 
Court subordinate to its authority to any other 
such criminal Court of equal or superior jurisdic¬ 
tion. In other words, both the Court from which 
the case is transferred and that to which it is 
transferred must be Courts subordinate to the 
High Court concerned. That being so, while I, as 
Judicial Commissioner, Bilaspur, can transfer the 
present case from a subordinate Court in the State 
of Bilaspur to another subordinate Court in that 
State, 1 cannot transfer it to any Court outside 
the territorial limits of that State. There is no 
doubt that I also exercise jurisdiction as Judicial 
Commissioner, Himachal Pradesh, but as such I 
am not empowered to entertain the present appli¬ 
cation, relating as it does to the transfer of a case 
pending before a criminal Court in the State of 
Bilaspur. The mere fact that I happen to be both 
Judicial Commissioner, Himachal Pradesh and 
Judicial Commissioner, Bilaspur does not therefore 
solve the difficulty. A case like this could only 
be transferred, provided, of course, there were 
sufficient reasons for transfer, under the provi¬ 
sions of s. 527, Criminal P. C., by the Hon ble the 
Supreme Court. The prayer for transfer of this 
case outside the State of Bilaspur cannot therefore 
be granted. 

[4] The application is rejected. The parties are 
hereby directed to present themselves before the 
trying Magistrate at Bilaspur on 15-9-1952. 

CiK.S. Application rejected. 


A. I. R» 
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Chowdhry J. C. 

Tikhu — Plaintiff — Petitioner v. Kirpa and 
others — Defendants — Respondents. 

Civil Revn. No. 12 of 1949, D/- 2-6-1951. 

(a) Limitation Act (1908), S. 3 — Duty of Appellate 
Court. 

Au appellate Court is entitled to decide a point of limi¬ 
tation even if the respondent has not raised it. The reason 
is that the duty imposed under S. 3 is not confined in its 
operation to the trial Court, but it also extends to the 
Higher Court before which the case goes up in appeal, and 
that even if the defendants had not set up the plea of 
limitation in the trial Court : A. I. R. 1939 Pat. 421, Bel. 
on. [Para 3] 

Anno. Limitation Act, S. 3, N. 18. 

(b) Limitation Act (1908), Pre. — Law of limitation 
applicable. 

It is the date of filing of the suit, and not the date of ac¬ 
crual of cause of action, which determines the law of limi¬ 
tation applicable in a particular suit : A.I.K. 1925 Bom. 
326, Bel. on. [Para 4] 

Anno. Limitation Act, Pre., N. 15, Pt. 10. 

(c) Punjab Limitation (Custom) Act (1 of 1920), 

Art. 2 — Suit by reversioner challenging alienation of 
ancestral land by a female owner having limited inte¬ 
rest on allegation that she was not entitled under law 
and custom to sell the property— Suit is governed by 
Art. 2, Punjab Limitation (Custom) Act — Mere fact 
that law was also alleged cannot take away from the 
fact that sale was challenged on ground of custom as 
well : A. I. R, 1931 Lah. 609, BeJ. ; A. I. R. 1933 Lah. 
369, Dial. [Paras 5, 7] 

(d) Punjab Limitation (Custom) Act (1 of 1920), 
S. 6—Suit filed within one year of the date of gazette 
enumerating enactments which were already in force 
—Fact that name of Punjab Limitation (Custom) Act 
also appears in such list does not mean that the Act 
came into force for the first time on the date of gazette 

_Benefit of S. 6 cannot be claimed by plaintiff and as 

such suit cannot be deemed to be filed within pres¬ 
cribed period of limitation. [Paras 4 and 6J 

Daulnt llam — for Petitioner ; G. B. Prashar — for 
BesiJOiuicnis. 

REFERENCES : Courtwar/Chronological/ Paras 

(’25) A. I. R. 1925 Bom. 326 : (87 Ind. Cas. 769). 4 

(’31) 133 Ind. Cas. SSO : (A. I. R. 1931 Lah. 609). 5 

(’ 33 ) A. I. R. 1933 Lah. 369 : (143 Ind. Cas. 422). 5 

(’39) A. I. R. 1939 Pat. 421 : (163 Ind. Cas. 873). 3 

Order.—One Mt. Dwarku sold certain land to 
the defendants.respondents Kirpa Ram, Bali Ram 
and Pohlu by a registered sale-deed dated 10th of 
Maghar 1993B. She died on 3rd of naisakh I999n, 
and thereupon the present suit was filed by the 
plain till-petitioner on 6-10-2000B. for recovery of 
possession of the land as a reversioner to the 
estate of the last maleholder Chcpu, the husband 
of Mt. Dwarku. 

[ 2 . The trial Court held that the suit was not 
time-barred, but it dismissed the suit on the 
ground that the sale had not been made for con¬ 
sideration and legal necessity. There is nothing in 
the judgment of the trial Court to show whether 
it held the suit to be within time under the Limi¬ 
tation Act or under the Punjab Limitation (Cus¬ 
tom) Act, 1920. The plaintiff filed an appeal before 
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the District Judge, but the appeal was dismissed 
on the ground that the suit was time-barred under 
Art. 2 , Punjab Limitation (Custom) Act, 1920 . The 
plaintiff has now come up in revision to this- 
Court. 

[3] The first point urged before me on behalf 
of the petitioner was that the lower appellate 
Court had taken up the question of limitation 
without its having been urged on behalf of the 
defendants-respondents. That is no doubt true, 
but the lower appellate Court was entitled to do 
so under s. 3, Limitation Act. In fact, it was its ‘ 
duty to do so although limitation had not been 
set up on behalf of the respondents. The reason 
is that the duty imposed under the said section 
is not confined in its operation to the trial Court, 
but it also extends to the Higher Court before ’ 
which the case goes up in appeal, and that even 
if the defendants had not set up the plea of limi- 
tation in the trial Court: Byomesh Mukherji v.' 
Madhahji Mcpa Maru, a. i. r. 1939 pat. 421. In 
the present case the plea of limitation had been 
taken by the defendants-respondents in the trial 
Court, and therefore there was all the greater 
. reason for the appellate Court to see that the 
question of limitation had been decided correctly 
even though the defendants-respondents had not 
urged it before that Court. 

[4] It was next contended by the learned 
counsel for the plaintiff-petitioner that the said 
Punjab Limitation (Custom) Act was not appli¬ 
cable in the present case. His first contention in 
this connection was that the Act was not in force 
in 1993B, when the sale in suit took place. There 
are two answers to this contention. In the first 
place, it is the date of filing of the suit, and not 
the date of accrual of cause of action, which deter¬ 
mines the law of limitation applicable in a parti¬ 
cular suit. It is on that principle that it was laid 
down in Gulab Rao Yeshwant v. Ifagan Ghela- 
bhai, a. i. r. 1925 Bom. 326, that it is the date of 
the filing of an application for execution, and not 
the date of the passing of decree, which determines 
the applicability of s. 48, Civil P. C. In the next 
place, it has not been shown that the said Punjab 
Limitation Act was not in force in 1993 b. The 
learned counsel for the petitioner referred me to 
the Bilaspur State Gazette dated the 2 nd of Asar 
samvat 2000 giving a list of enactments that were 
in force in the State. In this list appears the said 
Punjab Limitation Act also. That does not how¬ 
ever mean that the Punjab Limitation Act was 
enforced in Bilaspur for the first time on the 2nd 
of Asar 2000 b., for the Gazette merely enumerates 
the enactments which were already in force 
in the State. How long before the date of the 
Gazette those enactments had been enforced in 
Bilaspur, or in any case, that the Act in question 
was not in force in s. 1993, has not been shown. 
For the same reason the further contention of the 
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learned counsel for petitioner that the Punjab 
Limitation Act was not in force when the present 
suit was filed has no force. 

[5] Another ground put forward by the learned 
counsel for the plaintiff-petitioner in support of 
the contention that the Punjab Limitation Act 
was not applicable in this case was that the neces¬ 
sary pre-requisites to the applicability of the Act, 
namely, that the alienation was of ancestral im¬ 
movable property and that the parties followed 
custom in the Punjab, were absent in this case. 
This contention also has no force. A reference to 
the petitioner’s plaint will show that the land in 
suit was alleged to be ancestral and that the suit 
was based on custom. It was argued that there 
was no clear allegation in the plaint that the pro¬ 
perty alienated was ancestral qua the plaintiff and 
the last maleholder. Firstly, that is not the sense 
in which property is understood to be ancestral 
where its alienation is made by a female holder 
with a limited interest. In such a case the pro¬ 
perty alienated would be ancestral if the person 
filing the suit to impugn the alienation be an heir 
of the last maleholder: Ralimat All v. Ahmad 
Baksh, 1S3 ind. cas. 880 (Lah.). Secondly, the suit 
having been based on custom, it was sufficient to 
allege that the property was ancestral, and it was 
not necessary to state further in what manner the 
property was ancestral. The alienation having 
been made by a female holder with a limited 
interest in the property, the mere allegation that 
the property was ancestral implied that it was 
ancestral in the sense in which that term should 
be understood in such a case. It was also argued 
in this connection that the defendants-respon- 
dents had denied the plaint allegation with regard 
to the ancestral character of the property and 
pleaded that it was non-ancestral and that there¬ 
fore it was necessary for the Court below to decide 
whether the property was ancestral before being 
justified in applying the provisions of the Punjab 
Limitation Act. There is no doubt that the de- 
fendants-respondents took up the said pleas, but 
no issue with regard to the character of the pro¬ 
perty was framed. They will therefore he deemed 
to have waived the defence. Moreover, the plain¬ 
tiff-petitioner himself having alleged that the 
property was ancestral, it does not lie in his 
mouth now to plead that that was not the nature 
of the property. As regards custom, it was clearly 
alleged in the plaint that the widow had no right to 
jsell the property under law and custom. The mere 
I fact that law was also alleged cannot take away 
{from the fact that the sale was challenged on the 
jground of custom as well. The learned counsel for 
the petitioner cited the ruling Hazara Singh v. 
Kishan Singh, A. 1 . K. 1933 Lah. 369. But that 
was a case where no averment was made in the 
plaint as to the property being ancestral. In the 
present case a clear averment to that effect 
was made in the plaint by the petitioner. The 


ruling has therefore no application in the present 
case. 

[6] Lastly, the learned counsel for the plaintiff- 
petitioner contended that the suit was filed within 
one year of the date of the said Bilaspur Gazette, 
and therefore it should be deemed to have been 
filed within the prescribed limitation by virtue of 
the provisions of s. 6, Punjab Limitation (Custom) 
Act, 1920. This would be a good argument if the 
Punjab Limitation Act had been promulgated in 
the State of Bilaspur for the first time on the 
date of the said Gazette, i.e., on the 2nd of Asar 
2000 b. But, as has already been shown, the Gazette 
did nothing more than enumerate the enactments 
which were already in force in this State. The 
petitioner is therefore not entitled to the benefit of 
s. 6 of the Act. 

[7] In the result, therefore, I hold that the 
lower appellate Court was correct in its finding 
that the suit was barred under Art. 2, Punjab 
Limitation (Custom) Act, 1920. The revision is dis¬ 
missed with costs to the defendants-respondents, 
and the judgment and decree of the lower appel¬ 
late Court are affirmed. 

D'K.S. Revision dismissed. 
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311. Basanti — Defendant—Appellant v. Pohla 
— Plaintiff — Respondent. 

Second Appeal No. 15 of 1049, D/. l.G-1951. 

(a) Civil P. C. (1903), S. 100—Finding of fact when 
not binding — Bilaspur State Courts Act (2001B.), 
S. 21. 

If in arriving at the finding of fact the Courts below 
have committed errors of law and substantial errors of pro¬ 
cedure. second appeal would certainly be maintainable. 

[Bara 3] 

Anno. C. P. C., S. 100, N. 53, 54. 


(b) Evidence Act (1372), S. 65 _ Copies of original 
— Admissibility. 


\\ here the original document has not boon filed and no 
case for proving the original by the seconlary evidence of 
u ' copy has been made out the copy must be disregarded. 

(Para 4] 

Anno. Evidence Act, S. Go, N. 1. 


(c) Civil P. C. (1908), S. 100 — Failure to draw pre¬ 
sumption—Bilaspur State Courts Act (2001B.). S. 21. 

Failure to draw a presumption under S. 114, Evidence 
Act. if such a presumption could validly be drawn, would 
amount to an error of law. [i'ani 7] 

Anno. C. I>. C., S. 100, N. 32. 


(d) Evidence Act (1372), Ss. 112, 114-Presumption 
against concubinage. 

Although the law presumes in favour of marriage and 
against concubinage it does not presume that concubinage 
ripens into marriage by mere efflux of time or birth of 
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children : A. I. E. 1921 Lah. 20 and A. I. K. 1927 Lah. 


‘IS, Bel. on. [Para 7] 

Anno. Evidence Act, S. 114, N. 23, 36; S. 112, N. 1. 

Kirti Bam — for Appellant; Hardayal Singh and 
Daulat Bam—for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

( 21) A I E 1921 Lah 20 : (2 Lah 207). 7 

(’27) A I R 1927 Lah 48 : (98 Ind Cas SS7). 7 


Judgment. — One Munshi died issueless and 
Mt. Basanti took possession of his landed property. 
Thereupon Munshi’s nephew Pohlu filed this suit 
against her for possession of that property on the 
ground that she was not the widow of the deceased, 
his contention being that she was his concubine. 
Mt. Basanti contested the suit pleading that after 
the death of her former husband she was legally 
wedded by Munshi in the Karewa form. 

[2] The trial Court decreed the suit on 13-12- 
2003b., and the defendant’s appeal was dismissed 
by the District Judge, on 22-5-2 u04b. Thereafter 
the present second appeal was filed on 21-7-2004B. 
As the Bilaspur (Courts) Order, 1949 came into 
force on 8-7-1949, about two years after the insti¬ 
tution of the present second appeal, its provisions 
are not applicable to this appeal. The present ap¬ 
peal is governed by the provisions of the Bilaspur 
State Courts Act, 2001B., and under s. 21 of that 
Act a second appeal lies on grounds which are 
the same as contained in s. 100 , Civil P. C. 

[3] The solo question for determination in this 
appeal is whether the appellant Mt. Basanti was, 
or was not, the legally wedded wife of Munshi 
deceased. That is a question of fact on which 
concurrent findings against the appellant have 
been recorded by the two Courts below, and there¬ 
fore, prima facie, a second appeal is barred. It 
was, however, contended by the learned counsel 
for the appellant that in arriving at that finding 
of fact the Courts below had committed er¬ 
rors of law and substantial errors of procedure. 
If that bo so, the present second appeal would 
certainly be maintainable. It has therefore, to be 
seen what errors of law or of procedure, if any, 
had been committed by the Courts below in arriv¬ 
ing at the said finding of fact. 

[ 4 ] The first contention put forward on behalf 
of the appellant was that the lower appellate 
Court had wrongly disregarded two documents 
filed on her behalf. These were copies of two deeds 
alleged to have been executed by Munshi in favour 
of the appellant, one on 19-4-1984 and the other on 
1-5-1084B. The trial Court held them to have been 
proved but was of the opinion that they were 
documents which were not worthy of credence as 
they appeared to have been manufactured merely 
for the purpose of proving a marriage which had 
actually not taken place. That Court arrived at 
this conclusion on an appraisal of the oral evi¬ 
dence produced in the case. Almost all the witnes¬ 


ses produced on behalf of the plaintiff-respondent 
belonged to the village where Munshi lived, while 
all the witnesses produced on behalf of the appel¬ 
lant except one were outsiders, and therefore that 
Court gave preference to the former. The lower 
appellate Court not only held that the docu¬ 
ments were of a purposive nature, but it also 
rejected them on the ground that they had 
not been proved. In this latter conclusion he! 
was right since the originals of the documents 
had not been filed and no case for proving the 
originals by the secondary evidence of their copies: 
had been made out under s. 65, Evidence ActJ 
That being so, it cannot be said that the two 
Courts below wrongly doubted the authenticity of 
the documents, or that the lower appellate Court 
committed a mistake of law in holding that the 
documents had not been proved. 

[5] Next it was urged that the plaintiff-respon¬ 
dent himself reported as Lambardar the birth of 
a daughter to the appellant by Munshi deceased 
in 1989 B., but, as rightly held by the Court be¬ 
low, the mere fact of the birth of a child as a re¬ 
sult of the union did not prove that the union 
was a lawful one. 

[6] It was next contended that the Courts be¬ 
low had wrongly disregarded an admission of the 
plaintiff-respondent himself that the appellant 
was the legally -wedded wife of Munshi. This 
admission is said to have been made by the res¬ 
pondent before a Tehsildar in connection with an 
application which the appellant had made on the 
death of Munshi for continuation in her favour 
of a military pension of which the deceased had 
been in receipt. The Tehsildar was produced as a 
defence witness to prove the admission, but the 
plaintiff-respondent categorically denied having 
made it. The Courts below have rejected the 
testimony of the Tehsildar on the grounds that 
the statement of the respondent had not been 
filed and that the Tehsildar could not be expect¬ 
ed to have remembered exactly what statement 
the respondent had made. It cannot be said that 
any error of law or procedure was committed by 
the Courts below' in arriving at that conclusion. 

[7] Finally, it was urged on behalf of the appel¬ 
lant that although admittedly the appellant and 
Munshi deceased had lived as husband and wife for 
10 or 11 years and a child was born of the union, 
the Courts below had failed to draw the presump¬ 
tion, which they were bound under the law to 
draw', that the appellant was the legally married 
wufe of Munshi. There is no doubt that failure to 
draw a presumption under S. 114, Evidence Act, if 
such a presumption could validly be drawn, would 
amount to an error of law. That presumption has 
not been drawn in the present case because on 
the aforesaid evidence produced in the case the 
Court below was of the opinion that the connec- 
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tion of the appellant with Munshi commenced as 
his concubine and was never legalised by marriage. 
It is manifest therefore that it cannot be said 
that the Court below was in error in refusing to 
draw the presumption since although the law 
presumes in favour of marriage and against con¬ 
cubinage it does not presume that concubinage 
ripens into marriage by mere efflux of time or 
birth of children: Indar Singh v. Thakur Singh, 
a. i. r. 1921 Lali. 20 and Mt. Indi v. J aimed 
Singh, a. i. r. 1927 Lab. 48. 

[8] In the result, therefore, I hold that neither an 
error of law nor a substantial error of procedure, as 
contemplated by s. 100 , Civil P. C., was committed 
by the Court below in arriving at the finding of 
fact that’the appellant was not the legally wedded 
wife of Munshi deceased. That finding of fact can¬ 
not, therefore, be disturbed in this second appeal, 
and it is accordingly dismissed with costs to the 
respondent and the judgment and decree of the 
lower appellate Court are affirmed. 

A 

DID.II. Appeal dismissed. 
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Kishan Diyal, Petitioner v. The State. 

Crimiual Revn. No. 6 of 1952, D/- 15-7-1952. 

(a) Criminal P. C. (1898), Ss. 439 (2), 440 Proviso- 
Direction under S. 73, Evidence Act — (Evidence Act 
(1872), S. 73.) 

A mere direction to an accused to write any words or 
figures under para. 2 of S. 73, Evidence Act, cannot be 
said to amount to the making of an order to the prejudice 
of the accused under S. 439 (2). [para 3] 

Anno. Criminal P. C.. S. 439 N. 45, S. 440 N. 2, 3, 4, 
Evidence Act, S. 73 N. 1, 4. 

(b) Criminal P. C. (1898), S. 342 — Direction under 
S. 73, Evidence Act—(Evidence Act (1872), S. 73.) 

A direction to an accused under S. 73, Evidence Act, is 
not tantamount to his examination under S. 342. Criminal 
P. C: A. I. R. 1924 Rang. 115, If' oil. [Para 5j 

Anno. Criminal P. C., S. 342 N. 30; 

Evideuce Act, S. 73 N. 1, 4. 

REFERENCE /para 

(’24) A I R 1924 Rang 115 : (2G Cri L J 108 F B). 5 

Order. —- This is an application in revision by 
Kishan Diyal who is being retried for offences 
punishable under ss. 409 and 477a, Penal Code, 
and s. 5, Prevention of Corruption Act, 1947, in 
compliance with the decision of this Court dated 
15-1-1952. 

[2] On an application on behalf of the State 
the petitioner was directed by the trying Magis¬ 
trate, under s. 73, Evidence Act, to write certain 
words and figures and signatures. The petitioner 


has come up in revision against that direction. 
Since the making of that direction the case has 
been transferred by the District Magistrate to his 
own file under s. 528 (3), Criminal P. C. The 
Sessions Judge being the complainant in the case, 
the petitioner has come up direct to this Court in 
revision. There is also a prayer that, pending the 
disposal of this petition, the execution of the said 
direction be stayed. 

[ 3 ] The petition relates to the State of Bilas¬ 
pur. There is no prospect of my going in circuit 
there for the next three months. As it appeared 
to be inexpedient to postpone disposal of this 
matter for such a long time, I had a mind to fix 
an early date here at Simla for its disposal and 
to issue notices to the petitioner and the State 
accordingly. I am, however, of the opinion that 
this is one of those cases to which the provisions 
of the first paragraph of s: 440, Criminal P. C., 
should be applied. In other words, this is a matter 
in respect of which the petitioner has no right to 
be heard either personally or by a pleader for the 
disposal of his revision petition, ahd therefore the 
revision petition may be disposed of without any 
notice to him. I am clearly of the opinion that, 
this case does not fall under the proviso to the 
section just mentioned, or under sub-s. (2) of 
s. 439 of the Code, for an opportunity under these; 
provisions of being heard is only to be granted 
where the order in exercise of the revisional juris¬ 
diction is calculated to be made to the prejudice 
of the accused. That cannot, however, be predi¬ 
cated of an order directing an accused under s. 73,! 
Evidence Act, to write any words or figures for 
the purpose of enabling the Court to compare the 
words or figures so written with some disputed 
words or figures. 


Aiic- au.i-e VL uenenc or prejudice to the accused 
has not yet arrived. It will only arise when, the 
writing so procured, has been compared by an 
expert witness and the testimony of that witness 
and the other evidence pro and con in the case 
has been considered by the Magistrate, for it will! 
be only then that the Magistrate will be in a 
position to decide whether the disputed words 
figures or signatures are, or are not. in the hand-’ 
yritmg of the accused. One possible conclusion 
that the Magistrate may arrive at is that the dis¬ 
puted words, figures and signatures are not in the 
handwriting of the accused. The direction of the 
frying Magistrate which is sought to be impugned 
by the present revision, and the present order 
maintaining that direction, might therefore bene¬ 
fit rather than prejudice the petitioner. Irrespec¬ 
tive, however, of what the result of the said 
evidence may be, the reason for my disposing of 
the present revision without giving the petitioner 
an opportunity of being heard in support of it is 
that a mere direction to an accused to write anv 
words or figures under para. 2 of S. 73, Evidence 
Act, cannot be said to amount to the making of 
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.an order to the prejudice of the accused under 
Is. 439 ( 2 ), Criminal P. C. 

# 

[4] Coming to the merits of the revision, it may 
be said at once that it has no force since in 
making the said direction the trying Magistrate 
was only carrying out the specific direction of 
this Court contained in the aforesaid decision 
dated 15-1-1952. 

Co] It is therefore not contended in the revision 
petition that the said direction could not be given 
to the petitioner. The sum and substance of the 
grounds of revision is that the stage at which the 
direction was made was not the proper stage for 
doing so. It was urged that the order in question 
was premature as no list of witnesses had been 
put forward by the prosecution. It must, however, 
be self-evident from the direction itself that the 
prosecution purported to examine a hand-writing 
expert. And, as it takes time to obtain expert 
opinion, the trying Magistrate was quite right in 
taking the earliest opportunity of obtaining the 


specimen writing of the accused. It was next urged 
that as the execution of the order would amount 
to the examination of the accused, the proper 
stage would be when all the prosecution witnesses 
had been examined. The contention is absurd 
since to allow the contention to prevail would be 
to exclude totally the production of the expert 
witness in question. Furthermore, a direction to 
an accused under s. 73, Evidence Act, is not tanta¬ 
mount to his examination under s. 342, Criminal 
P. C.: Emperor v. Nga Tun Hiding, A. I. R. 1924 
Rang. 115 (f. b.). 

[6] The revision has no force and it is hereby 
summarily rejected without notice. Let the Dis¬ 
trict Magistrate concerned be informed of its 
rejection without delay and directed to proceed 
with the trial of the petitioner according to law. 

B/D.H. Revision dismissed. 


END 


